STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JACK L. PA TI NGER, JR.,
Petitioner,

VS. Case No. 03-2976

DEPARTMENT OF MANAGEMENT

SERVI CES, DI VI SI ON OF

RETI REMENT,

Respondent .

N N N N N N N N N N N N

RECOVMVENDED CRDER

Notice was provided and on January 16, 2004, a fornal
hearing was held in this case. Authority for conducting the
hearing is set forth in Sections 120.569 and 120.57(1), Florida
Statutes (2003). The hearing location was the Ofices of
Division of Administrative Hearings, The DeSoto Building, 1230
Apal achee Parkway, Tall ahassee, Florida. The hearing was
conducted by Charles C. Adanms, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: Jack L. Poitinger, Jr., Esquire, pro se
700 Bari neau Road
Tal | ahassee, Florida 32304

For Respondent: Robert R Button, Esquire
Depart nent of Managenent Services
Di vi sion of Retirenent
4050 Esplanade Way, Suite 260
Tal | ahassee, Florida 32399



STATEMENT OF THE | SSUE

Is Petitioner eligible to join the Florida Retirenent
System (FRS), Deferred Retirenment Option Program (DROP)? See
§ 121.091(13)(a), Fla. Stat. (2001).

PRELI M NARY STATEMENT

On May 14, 2003, Petitioner, as a nenber of the FRS, wote
to Respondent requesting enrollnment in DROP. On May 27, 2003,
Respondent replied to Petitioner denying the request to
participate in DROP and advising Petitioner of his right to
contest that prelimnary decision. On June 16, 2003, Petitioner
wr ot e Respondent requesting a hearing to contest the proposed
agency action denying himpermssion to participate in DROP.

On August 19, 2003, the D vision of Adm nistrative Hearings
(DQAH) received notice of the transmittal of the case from
Respondent asking for the assignnent of an admi nistrative |aw
judge to address the dispute by entry of a recomended order.

Oiginally the case was schedul ed to be heard on
Cct ober 28, 2003, before Don W Davis, Adnministrative Law Judge.
The case was reschedul ed to be heard on January 16, 2004, and
reassigned to the present adm nistrative |aw judge for hearing.

At hearing Petitioner testified in his own behal f and
presented the testinony of Larry Hunnicutt, Benefits
Adm ni strator for Respondent. Joint Exhibits nunbered 1 through

6 were admtted as evidence. At Petitioner's request official



recognition was given Chapter 2002-287, Section 899, Laws of
Fl ori da.

A hearing transcript was filed on February 6, 2004. The
parties tinely filed proposed recommended orders on an extended
schedul e. Those proposed recomended orders have been
considered in preparing the recommended order.

FI NDI NGS OF FACT

1. Petitioner is an active nenber of the FRS. He is an
Assistant State Attorney for the Second Judicial Grcuit.
Petitioner is 62 years old. Petitioner was born Septenber 17,
1941.

2. On June 30, 1998, Petitioner visited Respondent's
offices. He was assisted by Kelly Lafleur, a Benefits
Speci al i st for Respondent. At the time of hearing Ms. Lafleur
was no | onger enployed by Respondent. During the conversation
t hat ensued, sone discussion was had concerning Petitioner's
mlitary service and the DROP program which was to be
i mpl emrented in July 1998.

3. According to notes conpleted in the course of
Respondent's routine business with Petitioner, as prepared by
Ms. Lafleur, there was a notation in which it can be reasonably

inferred that Petitioner will submt DP-11 & DP-ELE with

DD-214." The comment about DP-11 and DP-ELE refers to fornms



that nmust be conpleted by an FRS nenber who w shes to
participate in the DROP program

4. The notations nmade by Ms. Lafleur when Petitioner
visited the Respondent included an entry which stated "approx
26.5 years, age 56." This refers to the fact that Petitioner at
the tine had approximately 26.5 years in credited service in the
FRS and was 56 years of age. The notation concerning credited
service was exclusive of mlitary service that m ght be
purchased to add to Petitioner's retirenent benefits in the FRS.

5. The notations nmade concerning Petitioner's visit with
Ms. Lafleur, also stated, "will be eligible based on 30 years of
service when he buys his mlitary.” This is interpreted in the
context of other notations that day, to nean that Petitioner
woul d be eligible for DROP when he purchased optional mlitary
service credit.

6. A notation had been nade on the formrecordi ng conments
about the visit, which stated "could enter up to 30 years or age
62, WH CHEVER | S EARLI EST, & participate for 5 years." These
remar ks were struck over on the comments portion of the notes
mai nt ai ned by Respondent concerning the conversation between
Petitioner and Ms. Lafleur. It is unclear why the notes were
I i ned-out.

7. The witten record of the interviewis reflected as

Joint Exhibit nunmbered 5. The exhibit also reflects the address



of the Petitioner as 700 Bari neau Road, Tall ahassee, Florida
32304. According to the witten record, that address was
established by a tel ephone call to the nenber, understood to
refer to Petitioner. It was necessary for Respondent to obtain
t he hone address of Petitioner to facilitate further witten
communi cation from Respondent to Petitioner.

8. As established by the testinony of Larry Hunnicutt,
Benefits Adm ni strator for Respondent, when Petitioner net
Ms. Lafleur on June 30, 1998, Petitioner was not eligible to
participate in the DROP program whi ch woul d begi n the next day.
It woul d have been necessary to purchase the mlitary service to
establish eligibility for DROP. Paynents for that service could
have been made on or before 90 days fromthe begi nning date of
t he DROP peri od.

9. Follow ng the June 30, 1998 neeting between Petitioner
and Ms. Lafleur, Petitioner submtted the necessary mlitary
papers to assi st Respondent in determning the cost to purchase
mlitary service to be added to other service earned by
Petitioner in the FRS

10. Joint Exhibit nunbered 6 is an estimate of retirement
benefits provided to Petitioner by Respondent. It is dated
Novenber 24, 1998. It contenplates the paynent of $4,563 to
purchase mlitary service tinme to be added to existing FRS

service. The ampbunt of mlitary service described is 3.84



years. That tine added to other FRS service credit would have
gi ven Petitioner 30.47 years of service as of the nonent.

11. There is a stanp affixed to the estinmate just
described. The stanp has check marks placed in relation to the
follow ng categories: OPT-FRS, DROP, PREPARI NG TO RETIRE, and
OTHER. Next to the word "OTHER' are the hand-witten entries:
DP-11, DP-ELE.

12. The estinmate docunent al so included the follow ng
| anguage at the bottom

THE AMOUNT DUE IS THE COSTS TO PURCHASE YOUR
3.84 YEARS OF M LI TARY SERVI CE. PLEASE
COVPLETE AND RETURN THE ENCLOSED FORM MF- 1.
THI' S ESTI MATE | S PROVI DED FOR DROP PURPCSES
AND | S BASED ON A DROP BEG N DATE OF 11/1/ 98
(SEE PRI NTOUT AND BROCHURE). OPTI ONAL
SERVI CE MAY BE EXCLUDED | N THE DETERM NATI ON
OF YOUR DRCOP ELIABILITY DATE. TO RETAIN A
DROP BEG N DATE OF 11/1/98, YOU MJST
COVPLETE AND RETURN THE ENCLOSED FORMS DP- 11
AND DP- ELE WTHI N 30 DAYS OF THE DATE THI S
ESTI MATE WAS MAI LED,

13. The nature of the estimate rem nded Petitioner that
the estimate was for giving himinformation for DROP purposes
and was prem sed upon a begi nning date for DROP of 11/1/1998,
condi ti oned upon the paynent of the $4,563.24 for mlitary
service. The docunent rem nded Petitioner that the optiona
service (mlitary service) could be excluded in the

determ nation of the DROP eligibility date. The docunent nade

clear that retention of the DROP begin date of 11/1/1998 was



contingent upon the conpletion and return of the DP-11 and DP-
ELE forns within 30 days of the date of the mailing of the
estimate. These two forns had been referred to in the earlier
conversati on between Petitioner and Ms. Lafl eur that took place
on June 30, 1998.

14. The docunent prepared establishing the estinmate for
DROP pur poses, dated Novenber 24, 1998, refers to a printout and
brochure associated with the estimate. Wile it is clear that
Petitioner received the estimate, the single-page docunent, it
is not certain that Petitioner received the printout and
brochure that is referred to in the docunent.

15. Eventually, Petitioner decided to purchase his
mlitary service to be added to other service earned for
retirement purposes.

16. I n Novenber 2001 when Petitioner cane to pay for his
mlitary service, he met M. Hunnicutt. At the sanme tine
Petitioner declined to upgrade his service classification for
retirement pertaining to the Senior Managenment Service C ass
(SMsC). This visit with M. Hunnicutt was a short encounter in
length of tinme. Principally, the paynent was made for the
mlitary service credit. The participants did not engage in a
further review of Petitioner's status as an FRS nenber.
Odinarily, had Petitioner nade other inquiries concerning his

status, M. Hunnicutt would have responded to any questi ons.



In that context, had Petitioner asked M. Hunnicutt questions
about DROP eligibility, M. Hunnicutt would have provided
informati on about eligibility but not otherw se.

17. On Decenber 17, 2001, Respondent provided Petitioner a
statenent of his retirenment account, Joint Exhibit nunbered 3.
That statenent of account indicated in relevant part:

We audited your retirenment account and you
have 33.56 years of service through 11/2001.

The amount due for your mlitary service has

been paid in full. Per your request, we

have renoved your SMSC upgrade and the

correspondi ng anount due from your account.
That docunment made no nention of DROP eligibility.

18. Petitioner cane back to Respondent's office in My

2003 and while he was there he spoke to M. Hunnicutt. A that
time Petitioner made nention that he believed that he was in the
DROP program notw thstanding that he had never submtted the
DP-11 and DP-ELE forns that were required to participate in
DROP. Petitioner commented that he was not aware of the
required fornms. M. Hunnicutt was introduced into the
conversation after Petitioner spoke to sone other person in
Respondent's office. Petitioner nade it obvious in the
conversation that he still had an interest in DROP
participation, even if Respondent was persuaded that he was not

enrolled in DROP from Respondent's point-of-view As of the

date that the discussion was held with M. Hunnicutt, apparently



May 14, 2003, Respondent held to the view as expressed by
M. Hunnicutt, that Petitioner was no longer eligible to
participate in DROP, having failed to tinely elect that option.

19. On May 14, 2003, M. Hunnicutt believed and conti nues
to hold the opinion, that Petitioner's outside date for electing
to participate in DROP, excluding mlitary service, expired on
March 31, 2003.

20. During the May 14, 2003 neeting between Petitioner and
M. Hunnicutt, it was explained by M. Hunnicutt that Petitioner
had rights to appeal a decision denying the right to participate
i n DROP.

21. Joint Exhibit nunbered 4 contains the notations by
M . Hunnicutt concerning the May 14, 2003, conversation between
M. Hunnicutt and Petitioner, kept by the Respondent as part of
its routine business. It highlights those facts that have been
found on this occasion.

22. On May 14, 2003, Petitioner wote M. Hunnicutt to
make his case for eligibility to participate in DROP. This
correspondence was net by the May 27, 2003, correspondence from
Erin B. Sjostrom State Retirenment Director, formally denying
Petitioner his right to participate in DROP, while stating the
grounds for that denial. The two pieces of correspondence are

Joint Exhibits nunbered 2 and 1, respectively.



23. Petitioner in his testinmony stated his belief, that at
the point in time where he paid for his mlitary service to be
added to his other FRS service tine, that he was automatically
in DROP without having to take further action to enroll.
Petitioner in his testinony explains his inpression of events by
comrenting that he was tol d about DROP benefits when he was not
already eligible to participate in the DROP program (havi ng not
paid for mlitary service), and he was not told of his right to
participate in the DROP program when he was eligible (having
paid for mlitary service).

CONCLUSI ONS OF LAW

24. DOAH has jurisdiction over the subject nmatter and the
parties, in accordance with Sections 120.569 and 120.57(1),
Florida Statutes (2003).

25. Respondent has requested the right to participate in
t he DROP program and bears the burden to prove his eligibility

for participation. See Balino v. Departnment of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

The facts entitling Petitioner to participation in the DROP
program nust be established by a preponderance of the evidence.
See § 120.57(1)(j), Fla. Stat. (2003).

26. Concerning Petitioner's right to participate in the

DROP program his eligibility is determ ned consistent with

10



Section 121.091(13), Florida Statutes (2001), which states in
pertinent part:

(13) DEFERRED RETI REMENT OPTI ON PROGRAM - -
(a) Eigibility of menber to participate in
t he DROP.

2. Except as provided in subparagraph 6.,

el ection to participate is nade within 12
mont hs i mredi ately follow ng the date on

whi ch the nmenber first reaches nornal
retirenment date, or for a nmenber who reaches
normal retirenment date based on service
before he or she reaches age 62, or age 55
for Special Risk Cass nenbers, election to
participate may be deferred to the 12 nonths
i mredi ately follow ng the date nenber
attains 57, or age 52 for Special Risk C ass
menbers. For a menber who first reached
normal retirenment date or the deferred
eligibility date described above prior to
the effective date of this section, election
to participate shall be made 12 nonths after
the effective date of this section. A
nmenber who fails to nake an election within
such 12-nonth limtation period shal

forfeit all rights to participate in the
DROP. The nenber shall advise his or her
enpl oyer and the division in witing of the
date on which the DROP shall begin. Such
begi nni ng date may be subsequent to the 12-
nont h el ection period, but nust be within
the 60-nonth limtation period as provided

i n subparagraph (b)1. Wen establishing
eligibility of the menber to participate in
the DROP for the 60-nonth maxi mum
participation period, the nenber may el ect
to include or exclude any optional service
credit purchased by the nenber fromthe
total service used to establish the nornal
retirement date. . . (Enphasi s added)

11



2. Upon deciding to participate in the
DROP, the nmenber shall submt, on forns
requi red by the division:

a. Awitten election to participate in the
DROP;

b. Selection of the DROP participation and
term nati on dates, which satisfy the
limtations stated in paragraph (a) and
subparagraph 1. Such term nation date shal
be in a binding letter of resignation with

t he enpl oyer, establishing a deferred
termnation date. The nenber may change the
termnation date within the limtations of
subparagraph 1., but only with the witten
approval of his or her enployer;

c. A properly conpleted DROP application
for service retirenment as provided in this
section; and

d. Any other information required by the

di vi si on.

27. The facts reveal that Petitioner becane eligible to
participate in DROP in March 2002 at a time when he had reached
normal retirenment, as a person with 30 years' service, exclusive
of optional service credit for his mlitary tine, and as a
person nore than 57 years of age. This neant that he coul d have
el ected to participate in DROP between April 1, 2002, and
March 31, 2003, upon the subm ssion of a witten el ection and
properly conpl eted DROP application. Petitioner failed to
provi de the necessary witten election and application within
the tine allowed. He is not entitled to participate in DROP.

28. Petitioner alludes to the possibility that Respondent
shoul d be equitably estopped fromdenying his eligibility to

participate in DROP. Petitioner has not proven that anything in

12



Respondent's conduct would call for the enforcenent of the

doctrine of equitable estoppel. See Council Brothers, Inc. v.

City of Tallahassee, 634 So. 2d 264 (Fla. 1st DCA 1994).

29. Respondent did not represent a material fact that was
contrary to sone |ater asserted position, which Petitioner
relied upon and changed his position to his detrinent. To the
contrary, information provided by Respondent rem nded Petitioner
that it was unreasonable to assune that he was automatically in
t he DROP program upon paying for his mlitary tine to be added
to his other FRS service. Instead, Petitioner was told by
Respondent that certain forns needed to be conpleted and
returned to support the request for participation in DROP
Finally, reading of the statute by a reasonabl e person, in
particular one who is |aw-trai ned, would lead himor her to
understand that paying for the mlitary service credit al one
woul d not establish eligibility to participate in DROP

30. Petitioner points out the | anguage contained in
Chapter 2002-387, Section 899, Laws of Florida, effective
May 16, 2002, which states:

Section 121.091(13)(a) 2.

* * %

For a nmenber who first reached nornma
retirement date or the deferred eligibility
dat e descri bed above prior to the effective

13



date of this section, election to
participate shall be made within 12 nont hs
after the effective date of this section.
Thi s | anguage woul d all ow additional tine to elect to
participate in the DROP program according to Petitioner.

31. Reference to Chapter 2002-387, Section 899 Laws of
Florida is inapplicable. It is a |law that becanme effective
beyond the time line for establishing eligibility to participate
in the DROP program It is Section 121.091(13)(a)2., Florida
Statutes (2001), containing the sane | anguage cited by
Petitioner that pertains to Petitioner's case. The subject
| anguage in the 2001 law is the same as originally enacted in
Chapter 1998-18, Section 1, at 121.091(13)(a)2., Laws of
Florida, effective April 22, 1998. It is Chapter 1998-18, Laws
of Florida, which created the |imted opportunity for nenbers
who reached the normal retirement date, or the deferred
eligibility date, prior to April 22, 1998, to be allowed to nake
their election to participate in DROP within 12 nont hs of
April 22, 1998. The fact that the | anguage did not change, up
to and including, the point in tinme at which Petitioner becane
eligible to participate in DROP, did not create opportunities
for him that the earlier nmenbers had enjoyed under ternms set

forth in Chapter 98-18, Laws of Florida.

14



32. Finally, Petitioner argues that fairness demands, that
it would be equitable for Respondent to depart fromthe absol ute
requi renents of law and allow his participation in the DROP
program given that he was only 44 days fromthe deadline to
el ect participation in DROP when told that he was not enroll ed.
Respondent cannot depart fromthe requirenments of the statute in
its exercise of jurisdiction, wherein it has properly denied the

request for participation. See State of Florida ex rel.

Greenberg v. Florida State Board of Dentistry, 297 So. 2d 628,

(Fla. 1st DCA 1974), rehearing deni ed August 6, 1974.

RECOMVENDATI ON

Upon consi deration of the facts found and Concl usi ons of
Law reached, it is

RECOMVVENDED:

That a Final Order be entered denying Petitioner's right to

participate in the DROP program

15



DONE AND ENTERED this 13th day of April, 2004, in

Tal | ahassee, Leon County, Florida.

-

CHARLES C. ADAMS

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 13th day of April, 2004.

COPI ES FURNI SHED,

Jack L. Poitinger, Jr., Esquire
700 Bari neau Road
Tal | ahassee, Florida 32304

Robert R Button, Esquire

Depart ment of Managenent Services
Di vision of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399

Al berto Dom nguez, General Counsel
Depart ment of Managenent Services
Di vision of Retirenent

4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

Sar abet h Snuggs, Interim Director
Di vision of Retirenent

Depart ment of Managenment Services
4050 Espl anade Way

Tal | ahassee, Florida 32399-1560
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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